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DESIGNATED FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

CONAL WILMOT and VON WILMOT,
Hantiffs
V.
ROBIN B. McNABB, et dl.,

Defendants.

Case Number C-02-03720 JF
ORDER GRANTING MOTIONS TO

COMPEL ARBITRATION AND TO
STAY PROCEEDINGS

[Docket Nos. 23, 39, 42, 43, 44]

Defendants Cambridge Investment Research, Inc. (“Cambridge’), American Investors

Company (“AIC”), National Financia Services Corporation (“NFS’), and First Trust Corporation

(“Frgt Trug”) and Fiserv, Inc. (“Fiserv”) move separately to compel arbitration and to Stay

proceedings in the above-entitled matter. Defendant John Rodund joins in the maotion of AIC.

Paintiffs oppose. The Court has read the moving and responding papers and has considered the ora

arguments of counsdl presented on April 7, 2003. For the reasons set forth bel ow, the motions brought

by Cambridge, AIC, and NFSwill be granted. The motion brought by First Trust and Fiserv will be

granted on the condition that arbitration of Plaintiffs clams againg First Trust and Fiserv occur within

Cdifornia
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I.BACKGROUND

On Augudt 1, 2002, Plaintiffs Dr. Cona Wilmot and VVon Wilmot filed the ingtant action,
dleging that they were defrauded by their former financia advisor, Defendant Robin B. McNabb
(“McNabb™), and that Defendants Cambridge, AIC, NFS, First Trust, Fiserv, and other individuals
and corporate entities asssted McNabb with his fraudulent scheme. Plaintiffs assert clamsfor
securities fraud under the Securities Exchange Act of 1934, 15 U.S.C. 88 783, et seg. (“the Exchange
Act”), common law fraud, breach of fiduciary duty, and breach of contract.

Faintiffs, an dderly married couple who reside in Santa Cruz, Cdifornia, dlege the following in
their amended complaint. From approximately 1994 to 2001, Plaintiffs maintained a business
relationship with McNabb, who represented that he was a competent financia planner and investment
advisor. During this period, Plaintiffs entrusted McNabb and other Defendants with management of
ther retirement accounts and other assets. Although Plaintiffs repesatedly ingtructed him to invest their
assets only in conservative, low-risk investments, McNabb invested their assets in high-risk securities
and other investment vehicles, engaged in excessive trading in order to generate management fees, and
misrepresented to Plaintiffs the state of their assets. McNabb aso failed to disclose to Plaintiffs that in
1995 his association with AlC was terminated for mishandling client funds, that in 1999 the Nationa
Association of Securities Dedlers, Inc. (“NASD”) fined him $50,000 and barred him from association
with any NASD member in any capacity for violating its rules, and that in 2000 the United States
Securities and Exchange Commission upheld the NASD’ s disciplinary action. The vaue of Plaintiffs
assats declined substantialy during the course of their association with McNabb and other Defendants.

Paintiffs have submitted evidence that Dr. Wilmot suffers from a progressive brain condition
smilar to dementia and that since the mid-1990s he has manifested increasingly severe symptoms of his
condition. See Ex. B to Declaration of Denis S. Kenny; Declaration of Von Wilmot (“Wilmot Decl.”)
114-9. They assert that Dr. Wilmot's health has deteriorated to the point that he is unable to care for
himsdf today. See Wilmot Decl. 9.

! First Trust and Fiserv object to the Declaration of Von Wilmot. In light of its disposition of
the ingant motions, the Court concludes that it need not rule on the objection.
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Cambridge, AIC, and NFS move to compel arbitration based on two agreements to arbitrate
entered into by Plaintiffs. On November 13, 1993, Plaintiffs Sgned a*“ Transmittal Form” in connection
with their AlC investment account. This form includes an arbitration provision specifying that “any
controversy between us arising out or relating to my [AIC] account . . . shdl be settled by arbitration in
accordance with the rules, then obtaining, of the National Association of Securities Deders, Inc.” Ex.

A to Declaration of Clarence Yee. On January 29, 1996, Plaintiffs opened an investment account with
NFS and entered into a“Brokerage Account Pre-Dispute Arbitration Agreement” with Cambridge and
NFS. See Ex. A to Declaration of Jennifer Moran. That arbitration agreement provides for arbitration
of “dl controversestha may arise between us’ concerning Plaintiffs NFS investment account “ before
an independent pand of arbitrators set by either the New Y ork Stock Exchange, Inc. or Nationa
Association of Securities Deders, Inc., as [Plaintiffs) may desgnate” Id.

First Trust and Fiserv? move to compe arbitration pursuant to a third agreement entered into by
Paintiffs. On August 20, 1997, Dr. Wilmot completed and executed a First Trust IRA application,
which states expresdy that he agrees to the “ Arbitration Statement” attached to the IRA gpplication.
See Ex. 1 to Firgt Trugt's Motion to Compe Arbitration. The * Arbitration Statement” provides that
any dispute arisng out of the IRA will be resolved in binding arbitration before the American Arbitration
Association in Denver, Colorado. Seeid.

1. DISCUSSION
The moving Defendants argue that Plaintiffs must be compdled to arbitrate their claims pursuant

to the Federd Arbitration Act, 9 U.S.C. 88 1, et seq. (“FAA”). Section 2 of the FAA provides that a
written agreement to arbitrate in any contract involving interstate commerce “shdl be vdid, irrevocable,
and enforceable, save upon such grounds as exist a law or in equity for the revocation of any contract.”
9U.SC. 82. TheFAA “leaves no place for the exercise of discretion by adigtrict court, but instead

mandates that district courts shdl direct the parties to proceed to arbitration on issues as to which an

2 Firgt Trust is awholly-owned subsidiary of Fiserv. See Affidavit of Joanne Radmore Ratkal ]
3, Ex. 2to Firg Trust’s Motion to Compel Arbitration.
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arbitration agreement has been Sgned.” Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218
(1985). If adidrict court determines that a party has failed to comply with avaid agreement to
arbitrate, it must order the parties “to proceed to arbitration in accordance with the terms of the
agreement,” 9 U.S.C. 84, and it may stay thelitigation until the arbitration processis complete. 9
U.S.C. 8 3. Paintiffsdo not dispute that the FAA mandates arbitration in certain cases and that they
entered into the agreements to arbitrate at issue in this case, but they argue that those agreements are
invalid or unenforceable.

A. Motions Brought By Cambridge, AIC, and NFS

AIC moves to compd arbitration of Plaintiffs claims againg it based on the agreement to
arbitrate contained in the A1C form signed by Plaintiffs on November 13, 1993. Cambridge and NFS
move separately to compel arbitration of the claims againgt them based on the NFS arbitration
agreement entered into by Plaintiffs on January 29, 1996.

Paintiffs oppose the motions brought by Cambridge, AIC, and NFS, claming that the parties
made a mutua mistake of fact when they entered into the two agreements to arbitrate discussed above.
In particular, Plaintiffs argue that they are entitled to proceed with arbitration in California before an
arbitration pand that is compliant with new ethics standards for arbitrators adopted by the Judicia
Council of Cdiforniain April 2002. The new “Ethics Standards for Neutrd Arbitrators in Contractua
Arbitration” (“the Cdifornia standards’), which are codified a Divison VI of the Appendix to the
Cdlifornia Rules of Court, took effect on July 1, 2002.3 Plaintiffs contend that the refusal of the New
York Stock Exchange, Inc. (“NY SE”) and the NASD to appoint an arbitration pand that is compliant
with the Cdifornia standards renders their agreements to arbitrate unenforceable because of the parties
mutua mistake of fact asto the availability of the arbitral fora provided by the NY SE and the NASD.

In Mayo v. Dean Witter Reynolds, Inc., -- F.Supp.2d --, No. C-01-20336 JF (PVT), 2003
WL 1922963 (N.D. Cal. April 22, 2003), amended by Mayo v. Dean Witter Reynolds, Inc., --

3 In December 2002, the Judiciad Council approved various revisions to the Cdifornia
standards that took effect on January 1, 2003.
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F.Supp.2d. --, No. C-01-20336 JF (PVT), 2003 WL 21003116 (N.D. Cal. April 29, 2003), this
Court conddered whether an individua who entered into a vaid and enforceable agreement to arbitrate
his or her dispute before “ self-regulatory organizations’ (SROs) such asthe NY SE and the NASD is
entitled to proceed before an arbitration pand that is compliant with the Cdiforniastandards.* The
Court concluded that gpplication of the California standards to SROs is preempted by the Exchange
Act and the comprehensive system of federd regulation of the securities industry established pursuant to
the Exchange Act. Id. at *9-*13. The Court also concluded that at least as they were applied to the
plantiff in Mayo, the Cdifornia standards aso are preempted by 8 2 of the FAA. Id. at *14-*17. The
Court thus determined that one who is obligated to arbitrate his or her dispute before a SRO has no
enforceable legd right to proceed before an arbitration pand that is compliant with the Cdifornia
standards. 1d. at *17.

For the same reasons set forth in its Mayo decison, the Court concludes that the plaintiffsin this
case are not entitled to proceed with arbitration in Cdifornia before an arbitration pand that is
compliant with the Cdiforniastandards. The parties have made no mutual mistake of fact asto the
availability of the arbitral foraprovided by the NY SE and the NASD, and Plaintiffs do not otherwise
dispute that the two arbitration agreements at issue are vaid and enforceable. Accordingly, the motions
brought by Cambridge, AIS, and NFSwill be granted.®

“ The Court is aware that the question presented in Mayo arose after the Court had compelled
arbitration of the parties’ dispute, and that the same question is presented at an earlier sage in these
proceedings. Thisdifferenceisirrdevant for purposes of the Court’s analyss.

5 Defendant John Rodund joins in the motion of AIC. Rodund is not a signatory to the
agreement to arbitrate in the Al1C form signed by Plaintiffs on November 13, 1993. However, the sole
dlegaion in the anended complaint that goecificaly concerns Rodund identifies only his business
association and residence. See Amended Complaint § 7. Rodund' s joinder is not opposed by
Pantiffs, and on the record before it the Court concludes that hisjoinder in the motion of AIC is
proper. Accordingly, the Court construes the motion of AlC as brought on behaf of AIC and Rodund.
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B. Motion Brought By First Trust and Fiserv

Firg Trust and Fiserv move to compe arbitration of the claims asserted againgt them based on
the agreement to arbitrate contained in the First Trust IRA gpplication that Dr. Wilmot completed and
executed on August 20, 1997. The face of the Firgt Trust IRA application includes an
“ Acknowledgment and Signature” section that states in relevant part: “1 have read and | agree to the
Arbitration Statement that follows.” The “ Arbitration Statement” on page two of the application
provides that:

The Account Owner hereby agrees that al claims and disputes of every type and matter
which may arise between the Account Owner and First Trust shal be submitted to
binding arbitration pursuant to the rules of the American Arbitration Association located
in Denver, Colorado; that such arbitration proceedings and hearings shdl take place
only in Denver, Colorado; and that, to the extent not preempted by federa law,
Colorado gtatutory law (including without limitation the statutes governing the award of
damages in arbitration) and Colorado common law shadl control during arbitration. The
Account Owner expresdy waives any right he/she may have to indtitute or conduct
litigation or arbitration in any other forum or location, or before any other body.

Ex. 1to Fird Trust's Motion to Compe Arbitration.

The daims againg Firg Trust and its corporate parent, Fiserv, are based on identicd factua
dlegations. See Amended Complaint 11 29, 30. Fiserv thus can enforce the arbitration agreement
entered into between Dr. Wilmot and First Trust even though it is not a Signatory to the agreement. J.J.
Ryan & Sons, Inc. v. Rhone Poulenc Textile, SA., 863 F.2d 315, 320 (4th Cir. 1988) (“When the
charges againgt a parent company and its subsidiary are based on the same facts and are inherently
inseparable, acourt may refer clams againg the parent to arbitration even though the parent is not
formaly aparty to the arbitration agreement.”).

Faintiffs clam that Dr. Wilmot lacked the menta capacity to execute the First Trust IRA
gpplication on August 20, 1997 and that the contract, including the arbitration provision, therefore
should be rescinded under Cdifornialaw.® First Trust and Fiserv contend correctly that the issue of

® The Court notes that Plaintiffs have not asserted any claim for rescission in their amended
complaint.
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rescission must be decided by the arbitrator, not this Court.” In Prima Paint Corp. v. Flood &
Conklin Mfg. Co., 388 U.S. 395 (1967), the Supreme Court determined that the question of whether
thereisfraud in the inducement of a contract containing an arbitration provison should be decided by
the arbitrator, not the district court. Id. at 403. The Ninth Circuit has held that “the rationale of Prima
Paint extends to attempts to rescind contracts on other grounds.” Three Valleys Mun. Water Dist. v.
E.F. Hutton & Co., Inc., 925 F.2d 1136, 1140 (9th Cir. 1991). Cases must “be submitted to
arbitration unless there is a chdlenge to the arbitration provison which is separate and digtinct from any
chdlenge to the underlying contract.” Teledyne, Inc. v. Kone Corp., 892 F.2d 1404, 1410 (9th Cir.
1989). In other words, the digtrict court “may not consider defenses that chalenge the vaidity or
enforceability of the entire contract.” McCarthy v. Providential Corp., No. C-94-0627 FMS, 1994
WL 387852, *5 (N.D. Cal. July 19, 1994) (citations omitted), appeal dismissed, 122 F.3d 1242 (Sth
Cir. 1997). Accord Ticknor v. Choice Hotels Int’l, Inc., 265 F.3d 931, 937 (9th Cir. 2001), cert.
denied, 534 U.S. 1133 (2002). Here, dthough Plaintiffs acknowledge that Dr. Wilmot signed the First
Trust IRA application, they seek to rescind the entire contract.?

Pantiffs argue dternatively that the agreement to arbitrate should not be enforced because it is
unconscionable. Plaintiffs contend the contract as awhole is procedurdly unconscionable because it is
acontract of adheson and that the arbitration provision is substantively unconscionable becauseits
forum sdlection clause pecifies venue in Denver. The FAA “requires courts to enforce privatey

negotiated agreements to arbitrate, like other contracts, in accordance with their terms” Volt Info.

" Firgt Trust and Fiserv dso argue that Plaintiffs have waived any right to rescind the contract.
The Court need not address this argument because it agrees with the moving Defendants that the
question of whether the contract should be rescinded is an arbitrable issue.

First Trust and Fiserv rely on West v. West, 166 F.3d 1219 (9th Cir. 1998) (table of decisions
without reported opinions), an unpublished digposition of the Ninth Circuit. Counsd for Firgt Trust and
Fiserv are cautioned that citation to this Court of the West decison violates Ninth Circuit Rule 36-3.

8 Eveniif this Court were to consider Plaintiffs rescission argument, there isinsufficient evidence
for it to conclude that Dr. Wilmot lacked the menta capacity in 1997 to execute the First Trust IRA
goplication. That Dr. Wilmot may be mentaly incompetent at the present time does not change this
determination.
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Sciences, Inc. v. Bd. of Trustees of Leland Sanford Jr. Univ., 489 U.S. 468, 478 (1989).
Nonethdess, “generaly agpplicable contract defenses, such as.. . . unconscionability, may be applied to
invalidate arbitration agreements without contravening § 2 [of the FAA].” Doctor’s Associates, Inc. v.
Casarotto, 517 U.S. 681, 687 (1996). The FAA does not preempt state law governing the
unconscionability of contracts of adhesion. Ticknor, 265 F.3d at 935, 941-42.

The arbitration provision a issue includes a choice-of-law clause specifying thet to the extent it
is not preempted by federa law, Colorado law “shadl control during arbitration.” Ex. 1to Firg Trust’'s
Motion to Compd Arbitration. First Trust and Fiserv contend that Colorado law thus governsthe
Court’s unconscionability andyss. Plaintiffs contend that Californialaw applies. Because the choice-
of-law clause is limited to arbitration proceedings by its own terms and thus does not extend to litigation
in this Court, Plaintiffs argument that Cdifornialaw governs the unconscionability analysisis persuasive.
The point isa sgnificant one, because in this case it affects the outcome of the analysis.

Under Colorado law, “absent a conflicting and overriding public policy to the contrary in a
particular Stuation, valid agreements to arbitrate in a particular Stuation should be enforced as written.”
Peterman v. State Farm Mut. Auto. Ins. Co., 961 P.2d 487, 493 (Colo. 1998). However, a court
may decline to enforce the terms of a contract if the factors set forth in Davisv. M.L.G. Corp., 712
P.2d 985 (Colo. 1986), are present. Industrial Products Int’l, Inc. v. Emo Trans, Inc., 962 P.2d
983, 988 (Colo. Ct. App. 1997). “The Davis factors mitigating againgt enforcement are: (1) a
standardized agreement executed by parties of unequa bargaining strength; (2) the lack of opportunity
to reed and become familiar with the document before signing it; (3) the use of fine print in the portion
of the contract containing the [unconscionable] provision; and (4) the absence of evidence that the
provison was commercialy reasonable or should reasonably have been anticipated.” 1d. A court
should dso congder the terms of the agreement, the relationship of the parties, and dl of the
circumstances surrounding the formation of the contract. 1d. Plaintiffs contend that the first Davis
factor is present because the Firgt Trust IRA application is a standard-form contract of adhesion.
“Even though a contract is a printed form contract and offered on a ‘take-it-or-leave-it’ bags, these
features alone do not define adhesion contracts.” Ad Two, Inc. v. City and County of Denver, 983
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P.2d 128, 132 (Colo. Ct. App. 1999), affirmed, 9 P.3d 373 (Colo. 2000). Rather, “[t]here must be
ashowing ‘that the parties were greetly digparate in bargaining power, that there was no opportunity for
negotiation, or that (the) services could not be obtained elsewhere’” Jonesv. Dressel, 623 P.2d 370,
374 (Colo. 1981) (citation omitted). While the Court can infer that First Trust and Fiserv enjoy
superior bargaining power to Plaintiffs and that Plaintiffs had no opportunity to modify the terms of the
contract, Plaintiffs have not proffered evidence or otherwise demondtrated that any of the other Davis
factors are present.

Colorado courts have expressed a preference for upholding forum selection clauses. See
Vessels Oil & Gas Co. v. Coastal Refining and Marketing, Inc., 764 P.2d 391, 393 (Colo. Ct.
App. 1988); ABC Mobile Systems, Inc. v. Harvey, 701 P.2d 137, 139-40 (Colo. Ct. App. 1985).
The language of the venue provison at issue here— arbitration “ shdl take place only in Denver,
Colorado” and not “in any other forum or location” — demongtrates thet it is mandatory, not permissive.
Vanderbeek v. Vernon Corp., 25 P.3d 1242, 1248 (Colo. Ct. App. 2000), affirmed, 50 P.2d 866
(Colo. 2002). Although Denver is an inconvenient venue for Plaintiffs, it arguably is areasonable
location for resolution of the parties dispute because First Trust is a Colorado corporation with its
principa place of businessin Denver.® The Court concludes that neither the contract at issue nor its
arbitration provison satisfies the criteria for unconscionability under Colorado law.

“Under Cdifornialaw, a contract is unenforceable if it is both procedurdly and substantively
unconscionable” Circuit City Stores, Inc. v. Adams, 279 F.3d 889, 893 (9th Cir. 2002), cert.
denied, 535 U.S. 1112 (2002). The procedura eement focuses on oppression or surprise due to
unequa bargaining power, while the substantive e ement focuses on whether the terms are unduly harsh
or one-sided. Id.; Littlev. Auto Stiegler, Inc., 29 Cal.4th 1064, 1071 (2003). The dements of
procedura unconscionability and substantive unconscionability “ operate on a diding scale such thet the
more sgnificant oneis, the less sgnificant the other need be” Comb v. PayPal, Inc., 218 F.Supp.2d
1165, 1172 (N.D. Cal. 2002). “A contract or clauseis proceduraly unconscionable if it is a contract

® Paintiffs have not cited any Colorado authority indicating that a provision in an arbitration
agreement pecifying venue in aforeign sate is substantively unconscionable,
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of adhesion.” Id. Accord Little, 29 Ca.4th at 1071. The Cdifornia Supreme Court has defined a
contract of adheson asa*‘ sandardized contract, which, imposed and drafted by the party of superior
bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract or
rgectit’” Armendarizv. Found. Health Psychcare Serv., Inc., 24 Cal. 4th 83, 113 (2000) (citation
omitted). The contract at issue meetsthis definition. First Trust and Fiserv point out that the services
they provide may be obtained € sewhere without submission to an arbitration agreement that includes a
Denver venue provison. However, this Court has held that under Cdlifornialaw the availability of
dternative sources for the subject servicesisinsufficient to defeat aclaim of procedura
unconscionability. Comb, 218 F.Supp.2d at 1172-73. The Court concludes that the contract at issue
satisfies the criteria for procedura unconscionability in Cdifornia

Even if the First Trust IRA application is proceduraly unconscionable, however, it nonethdess
may be enforceable if its substantive terms are reasonable. 1d. at 1173. Asnoted above, Plaintiffs
contend that the arbitration provison is substantively unconscionable because its forum selection clause
gpecifies venue in Denver. Flantiffsrely on Bolter v. Superior Court, 87 Ca.App.4th 900 (Cal. Ct.
App. 2001), for the proposition that arbitration agreements that require wesaker parties to resolve their
disputes in states geographicdly distant from their domiciles are substantively unconscionable. In
Bolter, the plaintiffs gppealed the tria court’s order granting the defendant’ s motion to compel
arbitration in Utah pursuant to provisons of the parties franchise agreement. The agreement at issuein
Bolter required that dl disputes regarding the agreement be submitted for arbitration before the St
Lake City, Utah office of the American Arbitration Association. 1d. at 908. The California Court of
Apped concluded that the franchise agreement was a contract of adhesion and that its “place and
manne” terms were unduly oppressive to the plaintiffs. 1d. at 907-09. The circumstances of the
parties were relevant to the court’s andlysis the plaintiffs were smal “mom-and-pop” franchisees
located in Cdlifornia, and the party seeking to compe arbitration was an internationd carpet cleaning
corporation that recently had rel ocated its headquarters from Cdiforniato Utah. 1d. at 909-10.
Because it found that only the “ place and manner” terms of the contract were substantively
unconscionable and that those terms were severable from the rest of the contract, the court issued a
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writ of mandate directing the tria court to vacate its judgment and enter anew and different order
griking the forum selection provison; the court did not invaidate the entire agreement to arbitrate. 1d.
at 911.

Thereasoning of Bolter gpplieshere. Asin Bolter, the arbitration agreement a issue includes a
venue provision tha requires Plaintiffs to resolve their dispute before the American Arbitration
Association in agtate geographically digant from their Cdiforniaresdence. And asin Bolter, Rantiffs
are the weaker, less sophigticated parties who contend that the costs of proceeding in the specified
venue are preclusive!® In Comb, this Court found that inclusion in PayPd’ s arhitration agreement of a
provision that limited venue to PayPd’ s backyard was designed to shield PayPa from liability instead of
providing a neutra forum in which to arbitrate disputes. 218 F.Supp.2d at 1177. Aswith the
defendant in Comb, First Trust does business throughout the United States but requires individua
customers from across the country to travel to one locae to arbitrate their clams. Accordingly, the
Court concludes that the venue provison is substantively unconscionable,

“Under Cdifornialaw, courts have discretion to sever an unconscionable provison or refuse to
enforce the contract in itsentirety.” Circuit City, 279 F.3d at 895 (citing Cal. Civ. Code 8§
1670.5(a)). “If theillegdlity is collaterd to the main purpose of the contract, and the illegdl provision
can be extirpated from the contract by means of severance or restriction, then such severance and
restriction are appropriate.” Id. (citing Armendariz, 24 Cal.4th at 124). If “the offending provisons
can be excised from the contract . . . then the remainder of the contract can be enforced.” Mercuro v.
Superior Court, 96 Cal.App.4th 167, 184 (2002). Paintiffs note correctly that thereis no express
severahility language in the Firgt Trust IRA application. However, thereis no indication that the
contract at issuein Bolter included such language, and yet the Cdifornia Court of Apped concluded
that the terms of a Smilar venue provison were “clearly severable’ from the rest of the arbitration
agreement. 87 Ca.App.4th. at 911. Asin Bolter, the venue provision stands aone and does not

permesate the contract. See, in contrast, Armendariz, Mercuro, Circuit City, and Ferguson v.

10 The Court notes, however, that Plaintiffs have not submitted declarations or other evidence
supporting this contention.
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Countrywide Credit Industries, Inc., 298 F.3d 778 (9th Cir. 2002).* Evenif the offending
provisons are not severable, they can be excised from the contract by means of limitation.
Accordingly, the Court finds and concludes that the following terms of the arbitration agreement are
unconscionable and thus unenforcesble: the clause “that such arbitration proceedings and hearings shal
take place only in Denver, Colorado;” and the clause “in any other forum or location”*? in the sentence
“The Account owner expresdy waives any right he/she may have to ingtitute or conduct litigetion or
arbitration in any other forum or location, or before any other body.”

Defendants emphasize that the same arbitration provison of the First Trust IRA application
executed by Dr. Wilmot has been deemed vaid and enforceable in unpublished decisionsissued by
three other federal courts. See Saundersv. First Trust Corp., No. CV-98-4304 CAS (MANX)
(C.D. Cal. filed Sept. 4, 1998) (tentative minute order), Ex. 3 to First Trust’'s Motion to Compe
Arbitration; O’ Brien v. Hinkle, No. 1:99CV179 (N.D. W.Va filed Feb. 11, 2000) (order accepting
magigtrate’ s recommendation), Ex. 5to First Trust's Motion to Compe Arbitration; Smith v. CNA
Financial Corp., No. 7:01Cv00653 (W.D. Va. filed March 14, 2002) (order), Ex. 6 to First Trust's
Motion to Compd Arbitration However, none of those courts considered whether the venue provision
a issue here is unconscionable under Cdifornialaw.™

For the reasons discussed above, the Court concludes that the arbitration provision of the First
Trust IRA gpplication does not satisfy the criteria for unconscionability under Colorado law but that its
venue provison satisfies the criteriafor unconscionability under Cdifornialaw. Becausethe

unconscionable provision is severable from the rest of the arbitration agreement or at least subject to

1 In Circuit City, the court found the entire arbitration agreement at issue unenforcesble
because “the objectionable provisions pervade the entire contract” and “[r]emoving these provisons
would go beyond mere excision to rewriting the contract.” 279 F.3d a 896. In Ferguson, the court
found that the defendant’ s “ arbitration agreement is S0 permeated with unconscionable clauses that we
cannot remove the unconscionable taint from the agreement.” 298 F.3d at 788.

2 Theinclusion of “forum” in this dlause in no way indicates any opposition by this Court to
arbitration of the subject clams before the American Arbitration Association.

13 Infact, the O’ Brien decision does not even address the venue provision and the Saunders
decison isonly atentative minute order.
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limitation, al other terms of the arbitration agreement are vaid and enforcegble. Accordingly, the
motion brought by First Trust and Fiserv will be granted, but the requirement that arbitration be
conducted in Denver will be stricken. Arbitration of Plaintiffs cdlams againg First Trust and Fiserv shdl
proceed a an office of the American Arbitration Association located within Cdifornia.

[11. DISPOSITION

Good cause therefore appearing, IT ISHEREBY ORDERED that the motions to compel
arbitration brought by Defendants Cambridge, AIC, and NFS are GRANTED.'* Having considered
the terms of the First Trust IRA application as well asthe totality of the circumstances, the Court
concludes that the Denver venue provision is substantively unconscionable under Cdifornialaw and
thus unenforceable. Therefore, the motion to compe arbitration brought by First Trust and Fiserv is
GRANTED on the condition that arbitration of Plaintiffs clams againgt First Trust and Fiserv occur
within Cdifornia. The proceedingsin this matter are stayed pending completion of the various

arbitration processes.

DATED: July 2, 2003
(electronic sgnature authorized)

JEREMY FOGEL
United States Didtrict Judge

14 As noted above, the motion of AIC is construed as brought on behaf of AIC and Defendant
John Rodund.
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Copies of this Order have been served upon the following persons.

Barbara A. Cotter
beotter @mphbf.com mross@mpbf.com

Michad E. Freedman
mfreedman@fagtaff.com

Mark J. Hancock
mark.hancock @sdma.com steven.wasserman@sdma.com crystal.king@sdma.com

Denis S. Kenny
dsk@sfcounsd .com jb@sfcounsel.com

William S, Klen
bklein@hopkinscarley.com ttellez@hopkinscarley.com eashley @hopkinscarley.com

Shahrad Milanfar
amilanfar@bksca.com

Lori A. Schwetzer
|schweltzer@bkscal .com

Monique Winkler
mwinkler@steefd .com adesanti @stesfe .com

Counse for the moving Defendants are responsible for distributing copies of this Order to counsd of
record who have not registered for dectronic filing under the Court’ s Electronic Case File (ECF)

program.
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